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l. Introduction

Protected areas are geographically defined areas designed to protect the environment from the
excesses of the Anthropocene!. Their use to mitigate and prevent biodiversity loss seems a
practical, moral and commendable necessity. Yet, safeguarding biodiversity via the means of
protected areas and the ensuing question of how to preserve, conserve, manage or sustainably use
its components presents a complex problem. In the African context, protected areas have long been
used as a tool to regulate the consumptive use of biodiversity rich areas?. Indeed, it was in colonial
Africa that conservationist thinking and protected areas first emerged as a legal tool in response to
the exploitation of natural resources®. Problematically, these early laws reimagined the African
landscape as a place where nature and people were dichotomous concepts, drawing lines across
landscapes, delineating those inside and out. Early protected areas therefore changed the way land
and the natural resources therein were regulated, protected and used; and this contributed to the
destruction of indigenous and local systems of land tenure, the displacement and impoverishment of
pastoralist and hunter-gatherer communities, a consequential extinguishing of customary laws,
cultural practices, traditional ways of life and a loss of vernacular environmental knowledge®. The
term ‘protected area’ thus becomes a loaded term, one that is synonymous with occidental
conservationist thinking, and, attempts to categorise nature and diminish and limit the power and

participation of local communities.

A new conservation governance model has thus emerged that ushers in an approach to nature
conservation that is more inclusive and participatory for local communities living in or adjacent to
conservation areas. What was once considered the remit of the privileged, an exercise in exclusion
and injustice, has given way to new people-centered ethics and initiatives, through various methods
of inclusion and benefits for local people. Since many global biodiversity hotspots are located in

developing countries®, there is a twofold challenge. The conservation imperative collides with an

! Paul Crutzen, ‘Anthropocene Man' (2010) 467 Nature, 751

2 Alexander Gillespie, Protected Areas and International Environmental Law, (Martinus Nijhoff 2012) 7

3 R.H. Grove, ,,Early Themes in African Conservation; The Cape in the Nineteenth Century, in D. Anderson and R.H. Grove,
Conservation in Africa; People, Policies and Practice, Cambridge, 1987, 21. See also R.H.Grove, “Conserving Eden: The (European)
East India Companies and Their Environmental Policies on St. Helena, Mauritius and in Western India, 1660 to 1854, 320: ,,It was
the “colonial enterprise (that) helped to create a context conducive to rigorous analytical thinking about the processes of ecological
change and to the formation of a conservation ideology”, also Grove, R., Green Imperialism: Colonial Expansion, Tropical Island
Edens, and the Origins of Environmentalism, 1600-1800, Cambridge University Press 1995, 40

4 “The establishment of protected areas and national parks has impoverished indigenous pastoralist and hunter-gatherer communities,
made them vulnerable and unable to cope with environmental uncertainty and, in many cases, even displaced them”. ACHPR and
IWGIA, Report of the African Commission’s Working Group of Experts on Indigenous Populations/Communities, Adopted by the
African Commission on Human and Peoples’ Rights at its 28th ordinary session, (Transaction Publishers 2005), 20

5 http://www.conservation.org/How/Pages/Hotspots.aspx accessed September 30 2016
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urgent impetus to develop regions in the name of poverty alleviation and socio-economic progress,
oftentimes where previous displacement and impoverishment took place. The new conservation
paradigm therefore, entails a delicate balancing of goals, to not only conserve biodiversity, but to do

so by embracing the inclusion of local often vulnerable communities.

1. Elaboration of the research problem

Although, international biodiversity law is subject to ongoing revision and integration of new
ideologies, conservationist norms are practices, | argue, that are deeply embedded in the colonial
state. It was in colonial Africa that the world’s first international conservation instrument was
drafted, and here that when the colonies tumbled out of empire, that the new sovereign states
signaled their commitment to international standards of conservation. This critical perspective is
intended to garner a better understanding of how the protection of biodiversity through conservation
became internationalised and thereafter the gold standard for international respectability. In their
article on the concept of plunder, Mattei and Nader articulate their desire to not argue against the
rule of law but rather to obtain a better understanding of it by analysing it as a powerful, political
weapon and as a Western cultural artefact that cements its status and dominance.® This study

intends to accomplish the same with conservation law.

Of the five major international biodiversity conventions of interest, one of them shall remain the
focus and provide the fabric for analysis for this study, namely the World Heritage Convention

(WHC)’ 1972. The research questions, which divide the dissertation into its three separate parts,

are:

1. To what extent does the WHC reflect colonial and disharmonious international values?
What legal tensions and challenges arise on implementation into the national arena?

2. How can these instruments be safely and effectively decolonised? How does this ‘new’
conservation governance model provide a framework for decolonisation?

3. Can these colonial and decolonising frameworks be practically illustrated?

I11.  Methodical Approaches

The dissertation is a mix of three methodical approaches. Firstly, it is based on a classic legal
approach, a desk-study that contemplates the collection of laws and regulations, not only of
international natural and cultural heritage law internationally but their implementation on the

national level. Secondly, this will be supplemented by historical research of international natural

6 See: “We are not moved by the desire to argue against the rule of law. We only wish to gain a better understanding of this powerful
political weapon, to question its almost sacred status, by analyzing it as a Western cultural artefact, closely connected with the
diffusion of Western political dominance”, in Mattei/Nader, Plunder: When the Rule of Law is illegal, (Blackwell 2008) p. 11.

" U.N. Convention Concerning the Protection of World Cultural and Natural Heritage, Nov. 23, 1972, 1037 U.N.T.S. 151 (entered
into force December 17, 1975)
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and cultural heritage law from 1900 to date. Thirdly, these two narratives will be complemented by
a compendium of knowledge and fieldwork, compiled in a world heritage site, which represents
voices from the local community positioned adjacent and inside the park. These three narratives
will intertwine throughout the paper with the purpose of revealing the inherent tensions between the

three perspectives of law, history and local voices.

IV. Development of the Dissertation

The three research questions, as aforementioned, divide the thesis into three separate parts. Each
part consists of two chapters each, and, attempts to contribute as a whole to finding a way forward
for biodiversity/heritage law to engage more meaningfully in the local space. The lead-in chapter,
the Introduction, will include the research questions, objectives of the study, the methodology and
the theoretical framework.

Q) Part One - Research Question 1

To what extent does the WHC reflect colonial and disharmonious international values? What
legal tensions and challenges arise on implementation into the national arena?

Chapter One will be comprised of historical research looking at the colonial preservation and
conservation instruments namely, the 1900 Convention and the 1933 Convention, the formation of
the notion of common heritage and the ‘products’ of protecting it (laws, institutions, codes,
scholarly writings). Chapter Two will seek to discuss how the concept of global heritage grew out
from these early instruments and what continuities of governance occur. A further aspect to this is
to examine how the normative legal frameworks became part of the international normative
discourse, what Pahuja calls the “operationalization of universality”.® It will also attempt to
comment on how the WHC behaves once it transforms into national law, and the legal tensions that

arise.

(1) Part Two - Research Question 2

How can biodiversity conventions be safely and effectively decolonised? Does the ‘new’
conservation governance model provide a framework for decolonisation?

Decolonising conservation law therefore speaks to the issues of participation, power and
understanding conflicting values. It should address power and authority, laws, land rights and use,

knowledge systems and local values. Chapter Three will examine the general recognition in

8 Pahuja, S., Decolonising International law Development, Economic Growth and the Politics of Universality,
Cambridge University Press 2011, p.16
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international law of indigenous peoples and local communities’ rights in the context of nature
conservation. It will examine and analyse the innovative approaches to land tenure, use and
management that have arisen, particularly in postcolonial settings. In Chapter Four an innovative

governance model is suggested.

(111)  Part Three - Research Question 3

Can these colonial and decolonising frameworks be practically illustrated?

By conducting fieldwork in world heritage site, | will attempt to illustrate how the new conservation
governance model embraces and includes local communities in a protected area. Chapter Five will
apply the suggested governance model to this world heritage site. Chapter Six will contain an
analysis of the implementation of same, and discuss and analyse the findings of the fieldwork. The
Conclusion will comprise of a lead-out chapter of conclusions, wrap-up and possible

recommendations.

V. Proposed Dissertation Layout and Table of Contents

Introduction: Outline and Structure
PART A: The Coloniality of Biodiversity Law

I.  The Historical Narrative

Il. Global Heritage Sites in the Local Landscape
PART B: Decolonising Conservation Law

I11. Anatomy of an Approach

IVV. Designing a Governance Model: Equity and the Rights Based Approach
PART C: iSimangaliso Wetland Park (iSWP): Case in Point

V. Introduction and Background

V1. Applying the model

Conclusions/Lead-out chapter
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V1. Doctoral Studies Timeline

Time Activity

2012 WS Osterreichisches Sprach Diplom B2
KU Methodenlehre
SE Judikaturanalyse

2013 SS KU International Environmental Law
Austrian Constitutional Law
Austrian Civil Law

July 2013 Presentation of the research topic at the International Conference Society of Legal
Scholars, Edinburgh, UK

2013 WS Development of research idea and methodology

Independent research on the history of international conservation law and the
development of environmental ethics in law

Independent research on African history (1880 — 1968)

2014 SS SE Human Rights

Independent research on international Human Rights regimes with a special focus
on traditional communities

2014 WS Research and teaching visit to Ocean University China, Qingdao, China
2015 SS Independent research on Rights Based Approaches (RBA)

2015 WS Independent research on the application of RBA in Africa

2016 SS Field trip to a UNESCO world heritage site: iSWP

2016 WS Data analysis and draft submission

2017 SS/WS | Final draft submission and public defensio
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