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1. Introduction 

Mergers and acquisitions between companies, commonly referred to as "M&As", have become 

a daily phenomenon and an integral part in our today´s economy. Merger control procedures 

per year in the European Union have constantly increased during the past decades from less 

than one hundred cases in early nineties to over three hundred in every one of the past couple 

of years.1 Similar developments can be observed in the United States, where merger cases at 

the Federal Trade Commission and the Department of Justice, for example in the area of 

premerger notifications, reached a new high with more than two thousand cases in 2017.2 Every 

day new mergers and acquisitions between major companies are announced via the media.3 

The ongoing developments of globalization and removing trade barriers between nations and 

geographical markets is promoting this trend even further. 

 

Technology transfer, meaning the assignment and licensing of intellectual property rights, 

plays an important role in these transactions, especially in the branches of industry, technology 

and creative industries. Intellectual property rights are goods of trade in their own markets, but 

also appear as assets of corporations bought and sold in the course of mergers and acquisitions. 

Moreover, in some cases the intellectual property rights held by a corporation are the central 

asset and constitute the main reason for the transaction. They are regularly part of merger and 

acquisition transactions in and between the EU and the US.  

 

An indicator for the importance of intellectual property to undertakings and the economy as a 

whole is expenditures of companies on research and development ("R&D"). Global 

expenditures on R&D by businesses between 2006 and 2016 varied between 4.2 and 8.1 

percentage of total spending in average.4 Another impressive figure is annual R&D 

expenditures in the US, which recently amounted to over four hundred million US-Dollars.5 

                                                
1 Statistics on merger control procedures provided by the EU Commission under <http://ec.europa.eu/ 
competition/mergers/statistics.pdf> accessed 27 November 2018. 
2 Ten Year Workload Statistics Report provided by The United States Department of Justice under 
<www.justice.gov/atr/file/788426/download> accessed 27 November 2018; Hart-Scott-Rodino Annual Report, 
Fiscal Year 2017 provided by the Federal Trade Commission under <www.ftc.gov/system/files/ 
documents/reports/federal-trade-commission-bureau-competition-department-justice-antitrust-division-hart-
scott-rodino/p110014_fy_2017_hsr_report_final_april_2018.pdf> accessed 27 November 2018. 
3 Announcements on current mergers and acquisitions are provided by Reuters under <www.reuters.com/ 
finance/deals/mergers> accessed 27 November 2018. 
4 Soumitra Dutta, Bruno Lanvin and Sascha Wunsch-Vincent, Global Innovation Index 2018 - Energizing the 
World with Innovation (11th edition, WIPO 2018) 5. 
5 ibid 20. 
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2. Research Questions 

Competition law in the EU and the US comprises the main areas of cartel, abuse of dominance 

and merger control. All three aim on securing effective competition and the functioning of 

markets. For M&As, the primary instrument is merger control, followed by cartel and abuse 

considerations, if the acquisition does not fall under the merger regime, for example due to not 

reaching the required thresholds. Thus, also technology transfer ("TT") within M&A 

transactions subject to merger control is usually assessed within the merger control regimes 

primarily and often not subject to additional evaluation under the two other regimes. For these 

reasons, the focus of the investigation is set on merger control regimes. The research questions 

to cover this investigation are: 

 
What are the criteria under EU and US law for the evaluation of TT in M&As? 
What are the differences between the criteria in the EU and the US? 

What are the problems for merging parties arising from the differences? 
How can merging parties optimize M&A transactions in both systems? 

 

The further sub-division of these research questions into topics, that I will deal with in further 

detail in the course of the investigation, is outlined in the preliminary table of contents. 

  

3. Relevance 

Given the important economic role of corporate acquisitions and technology transfer in the 

global economy, as outlined in chapter 1 above, a description and evaluation, how technology 

transfer is treated in merger control procedures and what consequences for the parties involved 

arise, is of relevance. In particular, the answers can be expected to contribute to current 

scientific discussions in these areas and also to support legal practitioners in counseling parties 

to merger transactions and business managers in decision-making. 

 

4. Overview of the State of Research 

Research in the field, where intellectual property and competition law meet, is developed in 

varying intensities. There is good coverage especially in the areas, where legislation was 

passed, or verdicts were rendered. Prominent examples are, on the one hand, technology 

transfer within the cartel regime of Art 101 TFEU in light of the EU´s technology transfer block 
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exemption regulations and, on the other hand, technology transfer within the abuse of 

dominance regime of Art 102 TFEU in light of court verdicts, for example about essential 

facilities, abuse of IP procedures or standard essential patents. In contrast, in the area of 

technology transfer within the merger regime, there is only some coverage in connection with 

"ancillary restraints" so far, although also here in significant lower intensity, as in the areas of 

Art 101 and 102 mentioned above. A more far reaching and thorough investigation of TT in 

M&As is missing so far. Even more, there is no comprehensive comparative study between EU 

and US law with a focus on TT in M&As at all. 

 

5. Method and Procedure 

Applying the methods of legal doctrine and comparative law, the work will be conducted by 

researching, describing and comparing the applicable legal provisions, supporting material, 

decisions of competent authorities and scientific literature.  

 

The investigation will be conducted in four steps. In a first step I will investigate the primary 

sources, in particular treaties, regulations, directives and acts. The second step will cover 

supporting material published by competent authorities, e.g. Commission, Council, Federal 

Trade Commission and the United States Department of Justice (Anti-trust Division). The third 

step will cover cases from the Commission, European Court of Justice, Federal Trade 

Commission, United Stated Department of Justice and US Courts. Each step will be followed 

by a thorough critical analysis and integration in the work. By this, a widely unbiased view of 

higher-ranking sources can be maintained before going into subsequent sources. The 

investigation of supporting material in the second step even before investigating cases is due 

to easier access to the topic and the higher rank of cases will be observed before drawing any 

conclusions. The fourth step will cover scientific literature and integrate the theories and 

opinions expressed therein by the authors of the scientific community into my work. The results 

of this investigation will then form the basis for further contemplation and the answers to the 

research questions. 
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6. Preliminary Table of Contents 

 

I. Introduction 

1. Mergers and Acquisitions in the Economy 
- Development, current role, reasons and effects of M&As. 

2. Forms of Technology Transfer 
- Terms, definitions, states, companies and scientific institutions. 

3. Overview of the Relevant Legal Areas  

3.1. Competition 
- Cartel, abuse of dominant position, merger control. 
3.2. Intellectual Property 
- Patents, utility models, designs, trademarks, copyrights and others. 
3.3. Relationship between Competition and IP law  
- Theories on existence, exercise and other criteria. 

3.4. Mergers and Acquisitions 
- Share deal, asset deal and other means for gain of control. 
3.5. Technology Transfer  
- Assignment, licensing and typical contract provisions. 

4. Authorities 

4.1. EU Authorities 
- Commission, EUCJ, GC. 

4.2. US Authorities 

- FTC, DOJ, US courts. 

5. Technology Transfer in Cartel, Abuse and Merger Control 
 - Overview of the current predominant topics and scientific discussions. 

6. Research Questions, Method and Procedure 

 

II. The Legal Framework for Merger Control in the EU 

1. Relevant Legal Provisions 

1.1. TFEU 

- Art 101 - cartels, Art 102 - abuse, Art 103 - Council competences. 
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1.2. EC Merger Regulation 

- Art 2 and 3 - appraisal of concentrations. 

1.3. Implementing Council Regulations 
- Regulations 1/2003 and 802/2004 - procedural aspects. 

2. Supporting Material 

2.1 Horizontal Merger Guideline 
– Description of the evaluation criteria. 

2.2. Ancillary Restraints Notice 
 – Direct relationship, necessity for implementation. 

2.3. Relevant Market Notice 
- Markets, demand and supply substitutability. 

2.4. De-Minimis Notice for Art 101 
- Brief description and evaluation of relevance for M&As. 

2.5. Trade Concept Guideline for Art 101 and 102 
- Brief description and evaluation of relevance for M&As. 

 2.6. Case Law 

 - Volvo/Renault V.I., Kodak/Imation, Solvay-Laporte/Interox, etc. 

3. Recent Developments 
 - Overview of recent activities in EU legislation towards future developments. 

 

III. The Legal Framework for Merger Control in the US  

1. Relevant Legal Provisions and Case Law 

 1.1. Section 7 - Clayton Act 
 - Stock or assets to lessen competition or to tend to create a monopoly. 

 1.2. Section 1 - Sherman Act 
 - Contract, combination, conspiracy to restrain trade or commerce. 

 1.3. Section 2 - Sherman Act 
 - Monopolizing trade or commerce. 

 1.4. Section 5 - FTC Act 
 - Unfair methods in competition. 

 1.5. Section 7 - Clayton Act (HSR-Act) 
 - Procedure, notification, thresholds. 

 1.6. Case Law 

 - American HP/Solvay, Cephalon/CIMA, Glaxo/SmithKline, etc. 
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2. Supporting Material 

 2.1. Horizontal Merger Guideline 
 - Product and geographic market, shares, unilateral and coordinated effects, entry, efficiencies,  

 failure and exiting assets. 

 2.2. Commentary on the Horizontal Merger Guideline 
 - Market definition and concentration, potential adverse competitive effects, entry analysis,  

 efficiencies, failing and exiting assets. 

3. Recent Developments 
 - Overview of recent activities in US legislation towards future developments, e.g. Merger  

 Enforcement Improvement Act, Consolidated Prevention and Competition Act. 

 

IV. EU Concentrations and US Transactions  

1. The Definitions for "M&As" 
 EU: - Change of Control. 

 US: - Acquisitions (in a broad sense). 

EU/US: - Shares, assets, voting rights and decisive influence. 

2. Product, IP and Geographical Market 
 EU: - Markets, demand and supply substitutability. 

  - HHI and other criteria. 

 US: - Hypothetical Monopolist Test. 

  - SSNIP and other criteria. 

 EU/US: - Additions to (product) market evaluation considering licensing markets. 

  - Specifics in respect of intellectual property. 

3. Market Shares 
EU/US: - Comparison of turnover and indexes. 

4. Thresholds 
 EU/US: - Comparison of turnover as initial filter to merger procedures. 

 

V. General Criteria for the Appraisal of M&As 

1. The Market and Competitors 

 EU: - Objective of maintaining a "system against distortion of the internal market". 

  - Effective competition, e.g. structure of the markets, competition between the undertakings. 

  - Legal or other barriers to market entry and supply. 

 US: - Objective of preventing "enhancing market power". 

  - Commerce test. 
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 - Size of transaction test.  

 - Test on transactions able to lessen trade in a substantial way. 

2. The Merging Parties 

 EU: - Market position of the undertakings. 

  - Economic and financial power. 

 US: - Substantial head-to-head competition. 

  - Size of person test. 

3. The Suppliers, Customers and Consumers 

 EU: - Supply and demand trends for the relevant goods and services. 

  - Interests of the intermediate and ultimate consumers. 

  - Alternatives available to suppliers and users.  

  - Access of suppliers and users to supplies and markets.  

  - Efficiencies, technical and economic progress to the consumers´ advantage. 

 US: - Test on transactions able to lessen trade in a substantial way. 

  - Efficiencies, structural tests and safe-harbor.  

 

VI. Specific Criteria for the Appraisal of Technology Transfer in M&As 

1. Overview 

 EU/US: - General and supplementary criteria specifically relevant for TT-evaluation. 

2. Market Shares 

 EU: - Licensing markets and additional consideration also of "potential" competitors. 

  - Grade of innovation in the relevant market and consideration of post-merger shares. 

  - Stricter evaluation of HHI when merging party is an important innovator. 

 US: - Innovation and entry in product market definition (benchmark prices and SSNIP size). 

3. Anti-competitive Effects 

 3.1. Non-coordinated and Unilateral Effects 

 EU: - Merged entity able to hinder expansion by competitors. 

  - Merger eliminates an important competitive force. 

 US: - Curtailed innovative efforts reducing innovation and product variety. 

  - Removal of "Maverick firms". 

 3.2. Coordinated Effects 

 EU:  - Reaching terms of coordination in stable markets due to low levels of innovation. 

 US: - Vulnerable markets in the absence of leapfrogging innovations. 
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4. Entry & Barriers 

 EU:  - Technical advantages, e.g. essential facilities, innovation or R&D. 

  - Experience, reputation and consumer loyalty. 

 US: - Timeliness, likelihood and sufficiency of developments by new entrants. 

5. Efficiencies 

 EU/US: - Benefits from new and improved products due to efficiency gains in R&D. 

6. Ancillary Agreements 

 EU:  - Ancillary Restraints Notice and EUCJ cases. Subsequent evaluation under EU cartel and 

  abuse provisions and national competition laws. 

  - Non-competition clauses (customer loyalty, i.e. good-will and know-how, exclusive rights, 

  confidentiality) 

  - License agreements (simple and exclusive, limitations to field of use and territory) 

 US:  - Ancillary restrictions and relevant case law. Additional and subsequent evaluation under 

  other applicable provision. 

 

VII. Comparison of the M&A Regimes under EU and US law 

1. Differences 
 - Comparative analysis of the two regimes. 

2. Problems for Merging Parties under EU and US law 
 - Evaluation of problems identified. 

3. M&A Strategies for Parties to Mergers involving Technology Transfer 
 - Suggestions for the preparation and execution of acquisitions involving technology transfer. 

 

VIII. Conclusions 

 - Summary of the results and answers to the research questions.  

 - Evaluation, remarks and outlook. 
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