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1.	Introduction	of	the	research	topic		
	
Contracts	play	a	crucial	role	in	our	everyday	life.	In	fact,	we	conclude	contracts	on	
a	daily	basis,	sometimes	even	without	being	aware	of	it.	This	clearly	shows	how	
easy	it	has	become	to	conclude	contracts	without	having	to	worry	about	a	specific	
form	 or	 category.	 In	 fact,	 the	 freedom	 of	 contract	 is	 one	 of	 the	main	 concepts	
governing	European	Legal	Systems	and	has	the	following	two	sides:	On	the	one	
hand,	there	is	the	freedom	to	contract	that	allows	parties	to	choose	which	kind	of	
contract	 they	want	 to	 conclude.	On	 the	other	hand,	 the	 freedom	 from	contract	
gives	them	the	possibility	to	refuse	the	conclusion	of	a	specific	contract.1	
	
Taking	the	example	of	the	French	Contract	Law,	the	article	1102	of	the	French	Civil	
Code	now	explicitly	states	the	freedom	of	contract	as	a	main	principle.2	However,	
this	article	shows	at	the	same	time	that	this	freedom	is	not	limitless	and	that	the	
conclusion	of	contracts	is	framed	by	legal	rules.	This	intervention	through	legal	
prescriptions	 is	 necessary	 to	 avoid	 mistakes	 in	 the	 process	 of	 conclusion	 of	
contracts,	often	resulting	in	abusive	contracts	that	take	advantage	of	the	weaker	
party.3	
	
Even	though	there	exist	some	general	rules	that	can	be	found	in	many	European	
legislations,	such	as	the	capacity	to	contract,	the	specific	legal	prerequisites	for	a	
valid	contract	still	differ	from	country	to	country.	From	the	creation	of	the	Civil	

	
1 	Nils	 Jansen	 and	 Reinhard	 Zimmermann	 (eds),	 Commentaries	 on	 European	 Contract	 Laws	Art	
1:102	[1]	(Oxford	University	Press	2018).	
2	French	Civil	Code,	Art	1102:	
Chacun	 est	 libre	 de	 contracter	 ou	 de	 ne	 pas	 contracter,	 de	 choisir	 son	 cocontractant	 et	 de	
déterminer	 le	 contenu	 et	 la	 forme	 du	 contrat	 dans	 les	 limites	 fixées	 par	 la	 loi.	 La	 liberté	
contractuelle	ne	permet	pas	de	déroger	aux	règles	qui	intéressent	l'ordre	public.		
Everyone	is	free	to	contract	or	not	to	contract,	to	choose	the	person	with	whom	to	contract,	and	to	
determine	 the	 content	 and	 form	 of	 the	 contract,	 within	 the	 limits	 imposed	 by	 legislation.	
Contractual	 freedom	 does	 not	 allow	 derogation	 from	 rules	 which	 are	 an	 expression	 of	 public	
policy.	 (Translation	 taken	 from	 John	 Cartwright,	 Bénédicte	 Fauvarque-Cosson	 and	 Simon	
Whittaker,	The	law	of	contract,	the	general	regime	of	obligations,	and	proof	of	obligations	(2016)).	
3 	Mackaay	 E,	 The	 civil	 law	 of	 contract	 in	 Gerrit	 De	 Geest	 and	 Boudewijn	 Bouckaert	 (eds),	
Encyclopedia	of	Law	and	Economics	3	(2nd	ed.	Edward	Elgar	2010).	
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Code	of	1804	until	2016,	four	main	requirements	were	for	instance	needed	for	the	
conclusion	of	 a	 valid	 contract,	 being	 the	 consent	 of	 the	parties,	 the	 capacity	 to	
contract,	 a	 purpose	 and	 a	 lawful	 Cause.4 	The	 necessity	 of	 a	 Cause	 is	 a	 French	
specificity	 that	 is	not	present	 in	many	other	 legal	systems.	 In	 fact,	 the	Austrian	
Civil	 Code	 “Allgemeines	 bürgerliches	 Gesetzbuch”	 (ABGB)	 does	 not	 stipulate	 a	
Cause	as	a	legal	condition.5	Hence,	it	is	necessary	to	explore	the	concept	of	Cause	
in	order	to	understand	why	the	French	Civil	Code	of	1804	introduced	this	notion	
as	an	indispensable	condition.		
	
	
2.	A	brief	overview	of	the	French	doctrine	of	the	Cause	
	
In	order	to	be	able	to	perceive	the	reasons	for	the	introduction	of	the	Cause	as	a	
condition	 for	 a	 valid	 contract,	 the	definition	 of	 this	 concept	must	 be	 examined	
precisely.		
	
Initially,	 the	 Cause	 had	 its	 roots	 in	 French	 medieval	 law6 	that	 associated	 this	
notion	with	the	purpose	of	a	stipulation.7	Since	then,	the	definition	of	the	Cause	
had	never	 ceased	 to	be	queried,	 changed	and	developed	over	 the	years.	At	 the	
same	time,	the	French	doctrine	of	the	Cause	was	massively	criticized	by	the	so-
called	anti-causalists,	who	rejected	the	idea	of	the	Cause	as	a	necessary	condition	
for	 a	 valid	 contract.	 The	 Cause	 succeeded	 nonetheless	 to	 find	 its	way	 into	 the	
French	Civil	Code	of	1804,	which	stipulated	that	an	“obligation	without	a	Cause	or	
with	a	false	Cause	or	an	unlawful	Cause	cannot	have	any	effect”.8	
	
The	Cause	of	the	French	Civil	Code	had	actually	two	dimensions:	On	the	one	hand,	
there	 was	 the	 “objective”	 Cause	 that	 referred	 to	 the	 abstract	 purpose	 of	 the	
contract. 9 	This	 goal	 was	 the	 same	 for	 every	 category	 of	 contract	 and	 can	 be	
described	as	the	counter-performance10	expected	by	the	other	party.	Taking	the	
example	 of	 a	 sale	 of	 goods	 contract,	 the	 objective	 Cause	 for	 the	 seller	was	 the	
purchase	 price	 whereas	 for	 the	 buyer	 it	 was	 the	 possibility	 to	 acquire	 the	

	
4 French	Civil	Code,	former	Art	1108:	
Quatre	conditions	sont	essentielles	pour	la	validité	d'une	convention	:	Le	consentement	de	la	
partie	qui	s'oblige	;	Sa	capacité	de	contracter	;	Un	objet	certain	qui	forme	la	matière	de	
l'engagement	;	Une	cause	licite	dans	l'obligation.		
Four	conditions	are	essential	für	the	validity	of	a	contract:	the	consent	of	the	parties;	the	capacity	
to	contract;	a	certain	purpose;	a	lawful	cause	of	the	obligation.	
5	Austrian	Civil	Code	(ABGB),	section	865f.	
6	Jean-Philippe	Lévy	and	André	Castaldo,	Histoire	du	droit	civil	831	(2nd	ed.	Dalloz	2002).	
7	Nils	Jansen	and	Reinhard	Zimmermann	(eds),	Commentaries	on	European	Contract	Laws		Art	
2:101[19]	(Oxford	University	Press	2018).	
8	French	Civil	Code,	former	Art	1131.	
9	Solène	Rowan,	The	New	French	Law	of	Contract,	International	&	Comparative	Law	Quaterly	9	
(LSE	Research	Online,	May	2017).	
10	Solène	Rowan,	The	New	French	Law	of	Contract,	International	&	Comparative	Law	Quaterly	9	
(LSE	Research	Online,	May	2017).	
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ownership	of	the	good.	On	the	other	hand,	the	“subjective”	Cause	represented	the	
personal	reasons	that	led	the	parties	to	conclude	the	contract.	As	a	consequence,	
the	motivation	behind	the	conclusion	differed	from	one	contract	 to	another.	As	
long	 as	 the	 subjective	 Cause	was	 not	 illegal	 or	 contrary	 to	 public	morals,	 any	
reason	was	acceptable.11	This	dual	concept	of	Cause	was	valid	for	every	type	of	
contract,	except	 for	gratuitous	contracts,	 that	are	characterized	by	the	 lack	of	a	
counter-performance.	In	these	cases,	the	objective	Cause	also	corresponded	to	the	
intention	not	to	receive	any	benefits	in	return.	
	
With	time,	the	notion	of	the	Cause	was	also	used	by	the	French	Court	of	Cassation	
to	rebalance	contracts.	In	fact,	the	lack	of	an	objective	Cause	was	taken	as	a	reason	
to	annul	 a	 contract	because	of	 the	absence	of	 reciprocity.	The	 idea	behind	 this	
procedure	was	that	a	contract	could	only	be	valid	from	a	legal	point	of	view	if	there	
was	 a	minimum	benefit	 for	 both	 parties.	 On	 top	 of	 that,	 the	 French	 court	 also	
invoked	the	absence	of	a	lawful	Cause	to	be	able	to	annul	contracts	that	became	
unfavorable	deals.12		
	
The	understanding	of	the	definition	of	the	Cause	is	subsequently	crucial	to	be	able	
to	follow	the	different	attempts	of	the	major	transformation	of	the	French	contract	
law.	Since	2004,	different	reformatory	projects	were	published	in	order	to	change	
the	 French	 contract	 law.	 The	main	 reasons	 for	 the	 intended	 changes	were	 the	
complexity	of	the	concept	of	Cause,	resulting	in	confusing	definitions.	On	top	of	
that,	 the	 requirement	 of	 a	 cause	 is	 missing	 in	 other	 countries.	 Therefore,	 the	
request	for	simple	and	clear	expressions	to	enforce	the	attractivity	of	the	French	
contract	 law	 on	 the	 international	 level	 was	 also	 a	 crucial	 instrument	 for	 the	
development	of	the	reform	of	2016.		
	
	
3.	Central	research	questions	and	purpose	of	the	doctoral	thesis		
	
Over	two	centuries,	the	French	contract	law	of	1804	was	not	modified	apart	from	
slight	adjustments.	It	was	only	in	2016	that	a	new	French	contract	law	was	created	
following	the	modifications	of	the	reform	of	the	French	law	of	obligations.	In	fact,	
the	 two	conditions	 “purpose”	and	 “Cause”	have	been	replaced	by	 the	notion	of	
“content”	of	the	contract.13	Thus,	the	term	Cause	has	completely	disappeared	from	

	
11	C.	D,	Suppression	de	la	cause	–	Réforme	du	droit	des	contracts,	du	régime	general	et	de	la	preuve	
des	obligations	(Dalloz	2016). 
12	Point	club	video,	94-14800	(French	Court	of	Cassation,	first	civil	chamber	July	3rd,	1996).	
13	French	Civil	Code,	Article	1128:		
Sont	nécessaires	à	la	validité	d’un	contrat:	1.	Le	consentement	des	parties;	2.	Leur	capacité	de	
contracter;	3.	Un	contenu	licite	et	certain.		
The	following	are	necessary	for	the	validity	of	a	contract:	1.	The	consent	of	the	parties;	2.	Their	
capacity	 to	 contract;	 3.	 Content	 which	 is	 lawful	 and	 certain.	 (Translation	 taken	 from	 John	
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the	French	Civil	Code.	As	a	consequence,	we	can	legitimately	ask	ourselves	what	
were	 the	main	 reasons	 that	 led	 to	 these	 fundamental	 changes	 resulting	 in	 the	
abolition	of	the	Cause	after	such	a	long	time.	In	my	doctoral	thesis,	I	will	therefore	
explain	why	this	reform	was	needed	and	subsequently	implemented	after	so	many	
years	of	preparation	and	discussions.	However,	the	central	research	question	of	
my	doctoral	thesis	 is	to	evaluate	if	 the	Cause	has	truly	disappeared	or	if	on	the	
contrary	its	function	has	been	kept	alive	under	another	concept	even	though	the	
Cause	is	not	explicitly	mentioned	in	the	Civil	Code	anymore.		
	
Hence,	the	purpose	of	this	research	is	not	only	to	present	the	current	specificities	
of	the	French	contract	law,	but	also	to	show	its	evolution	since	1804.	On	top	of	
that,	I	would	like	to	compare	the	French	system	to	other	legal	situations	in	order	
to	be	able	to	depict	similarities	and	differences	between	European	legal	systems	
since	1804.	In	fact,	the	condition	of	a	Cause	for	a	contract	to	take	effect	can	also	be	
found	 in	 other	 codifications,	 such	 as	 in	 the	 Belgian,	 Luxembourg,	 Italian	 and	
Spanish	Civil	Code.14	On	top	of	that,	the	doctrine	of	consideration	of	the	common	
law	seems	to	be	close	to	the	French	Cause.	On	the	contrary,	as	mentioned	before,	
the	Austrian	contract	law	and	the	legal	systems	of	many	other	countries	do	not	
refer	to	the	Cause	for	the	conclusion	of	a	valid	contract.	The	understanding	of	the	
different	legal	systems	is	very	important,	given	that	legal	national	rules	have	an	
impact	on	neighboring	countries	and	influence	their	legislation	as	the	example	of	
the	French	reform	of	2016	will	 show.	The	purpose	of	my	 thesis	 is	 therefore	 to	
evaluate	the	changes	that	were	made	by	this	reform	and	to	analyze	their	impact	
on	French	law	and	on	international	legal	development.		
	
To	summarize,	this	doctoral	thesis	is	characterized	by	the	following	four	central	
research	questions:		

• What	were	the	specificities	of	the	Cause	of	French	contract	law?	
• Has	the	Cause	really	been	abolished	by	the	reform	of	2016?		
• If	the	Cause	has	been	kept	under	new	concepts	and	it	is	only	its	designation	

that	has	changed,	why	has	this	reform	been	so	massively	criticized?		
• Will	the	elimination	of	the	Cause	in	France	contribute	to	the	abolition	of	the	

Cause	worldwide?	Will	this	reform	have	an	impact	on	the	consideration	of	
the	common	law,	which	seems	to	be	close	to	the	concept	of	Cause?	

	
	
	 	

	
Cartwright,	Bénédicte	Fauvarque-Cosson	and	Simon	Whittaker,	The	 law	of	contract,	 the	general	
regime	of	obligations,	and	proof	of	obligations	(2016)).	
14	Nils	Jansen	and	Reinhard	Zimmermann	(eds),	Commentaries	on	European	Contract	Laws	Art	
2:101[19]	(Oxford	University	Press	2018).	
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4.	Motivation	for	the	doctoral	thesis	
	
My	attachment	 for	French	culture	has	 its	roots	 in	my	childhood	and	education,	
given	that	I	attended	a	French	school	in	Vienna,	the	Lycée	Français	de	Vienne.	As	
a	consequence,	I	grew	up	in	an	international	environment.	This	may	be	the	reason	
why	 I	 am	 very	 interested	 in	 discovering,	 analyzing	 and	 comparing	 different	
systems	and	cultures.		
	
During	 my	 law	 studies	 in	 Vienna	 my	 curiosity	 for	 foreign	 legal	 systems	 and	
especially	 for	 the	 French	 law	has	never	 ceased	 to	 grow.	 In	 fact,	my	 interest	 in	
French	 legislation	 led	me	several	 times	 to	Paris:	Back	 in	2016,	 I	 completed	my	
Erasmus	exchange	program	at	the	university	Panthéon-Assas	(Paris	II).	Then,	in	
summer	2019,	I	accomplished	a	three-month	internship	at	the	legal	department	
of	 an	 international	 group.	 These	 two	 experiences	 in	Paris	 enabled	me	 to	 learn	
more	about	French	legal	particularities.		
	
This	 is	 the	 reason	why	 I	 am	very	 thankful	 that	 the	 topic	 of	my	doctoral	 thesis	
enables	me	to	combine	my	passion	for	contract	law	with	my	interest	in	comparing	
different	legal	systems.		
	
	
5.	Workplan	
	
During	my	last	stay	in	Paris,	I	had	the	chance	to	make	some	first-hand	research	
about	the	specificities	of	the	French	contract	law	before	and	after	the	reform.	On	
top	of	that,	I	also	had	the	opportunity	to	meet	the	French	Professor	Laurent	Pfister,	
specialized	in	legal	history,	who	helped	me	in	my	investigation.	Therefore,	I	will	
start	 by	 focusing	 on	 the	 evolution	 of	 the	 importance	 of	 the	 Cause	 in	 French	
contract	law	and	only	deal	with	other	legislations	in	a	second	step.			
	
I	am	planning	to	divide	my	doctoral	thesis	into	three	different	parts.	First	of	all,	I	
will	focus	on	the	French	doctrine	of	the	Cause	since	the	creation	of	the	French	Civil	
Code	in	1804.	Afterwards,	I	will	present	the	reasons	for	the	reform	of	the	French	
law	of	 obligations	 that	 came	 into	 effect	 on	October	1st,	 2016	and	 subsequently	
evaluate	the	impact	of	these	changes.	Finally,	I	will	compare	the	French	system	to	
other	 legislations	 in	Europe,	 especially	 to	 the	Austrian	 contract	 law	and	 to	 the	
common	law.		
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