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1. Introduction — finding the balance

The balance between the rights of the states ame$tors has been described as one of the core
issues of the present international investment'i8hereas at its dawn international investment
law was primarily intended to protect investmentadem by investors from capital exporting
States against discriminatory measures by capitpbrting States, today we are facing multi-
faceted investments in all directions. Where urgdently it was mostly the developing states
who made concessions of their sovereignty by givimgstors certain rights, today, given the
flux of investments in all directions, this may wapply to any State, regardless whether devel-
oping or developed.This is particularly important when it comes te thalance between the
right of the state to regulate and the right ofitheestor to be accorded a stable regulatory envi-
ronment.

A stable investment environment is an importantceon for investors when deciding whether to
invest in a specific host state. A risk of circwamces that could negatively affect a prospective
investment will most likely also affect the inflwf foreign capital. Namely, the expectations of
the investor regarding the profits and existinggipertaining to the investment have been said to
“have a crucial influence on the investor’s deaisto invest.® Thus, to attract foreign invest-
ment states strive to present their investmentreniment as stable and investment friendly. To
achieve this they are willing to enter into intdraaal agreements providing for obligations to
ensure stability and thereby limiting their futwegulatory powers.

By accepting such obligations, a state will be pregd from enacting certain changes in its leg-
islation. However, there is growing concern thas thmitation may also apply to those changes
genuinely taken in public interest (such as thesaeéating to the protection of the environment,
human rights and fostering sustainable developmBngaching such assurances may well result
in a claim for damages against the state basedonvastment treaty mechanism. This has re-

1 B. STERN, Confronting Global Challenges: From Gunboat Diplorydo Investor-State ArbitratiorSpeech at the
PCA Peace Palace Centenary Seminar, The Haguestbbed 2013.

2 |bid.

3 See, e.g., NSCHRIJVER Sovereignty over Natural Resources: Balancing Rigintd DutiesCambridge University
Press, 2008, p. 278.
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cently been the source of considerable criticisngetieed at investor-state dispute resolution
(ISDS), particularly in the context of the ongoinggotiations of major investment treaties, in
particular the Transatlantic Trade and Investmentriérship (TTIP), and a number of contro-
versial cases recently filéd.

The proposed thesis will attempt to find a balabe®veen the obligations of states to provide a
stable investment environment (where entered eal) their right to adopt regulatory measures,
particularly issues in public interest such as emmental protection, human rights, and sustain-
able development.

2. Stability of Foreign Direct Investments - Backgnou

While, compared to the investor, a host state nfegnchave inferior bargaining power when
negotiating a foreign direct investment (FDI), thmbalance in power is typically shifted for the
benefit of the state as soon as the investmenadermAn investment will inherently be subject to
the regulatory powers of the host state and, alatiest when the investment is made, the risk of
changing conditions in the regulatory environmesttdimes apparent. This is particularly true for
long-term investment projects which are usuallyitedyintensive and, during their lifetime, pos-
sibly subject to the regulatory power of a stateegned by multiple subsequent governmeénts.

That is why, to foster foreign investments, staeswilling to accept certain obligations regard-
ing the stability of their regulatory framework. 8hdo so by entering into international treaties
which, i.a., usually contain provisions on the standards ddttnent of investors and their in-

vestments. Among these standards, the proposed thidlSocus in particular on the standard of

4 E.g. Philip Morris Asia Limited v. The Commonwealth afs&alia, UNCITRAL, PCA Case No. 2012-12 and
Vattenfall AB and others v. Federal Republic of @any ICSID Case No. ARB/12/12Seel. JOHNSON O.
VoLkov: State Liability for Regulatory Change: How Intelinatl Investment Rules are Overriding Domestic Law,
Investment Treaty Newsdnternational Institute for Sustainable Developime6 January 2014, available at:
http://www.iisd.org/itn/2014/01/06/state-liabilifpr-requlatory-change-how-international-investmaries-are-
overriding-domestic-law/

5 The investor has been described as a “hostadeedfidst state” once the long-term and capital-Biteninvest-

ment has been mad8eel. COTULA, Regulatory Takings, Stabilization Clauses and Susiée Development,
OECD Global Forum on International Investment 27-28Jlarch 2008, available at:
http://www.oecd.org/investment/globalforum/403111%%, p. 2.
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fair and equitable treatment (hereinafter: FET) ascklement of required stability and the pro-
tection of investor's legitimate expectations.

Nevertheless, some states are willing to take @fsi¢her by offering a more encompassing as-
surance of the stability of the regulatory envir@mtn This is achieved by committing not to

change certain laws and regulations relating tdrdmework of a specific investment for a cer-

tain period of time (which may often correspondhwtite lifetime of the investment). States do

this by entering into obligations for the stabitipa of the regulatory framework pertaining to

the project. Such provisions are usually refercedd stabilization clauses and are included into
individual agreements with investors and, in sorages, in the national legislation governing

foreign investments.

In my research project, | will compare these twalhmds of protection of the stability of the
regulatory environment and the level of protectdiered by each of them. In doing so, | intend
to focus on the specific areas of legislation ragjay the protection of the environment, human
rights, sustainable development, and other issupsblic interest.

Regulatory stability — A legitimate expectation ofthe investor?

The vast majority of investment treaties containobhgation of the host state to accord to the
investor fair and equitable treatment. Furthermthre,FET standard has been described as “the
most frequently invoked standard in investment aisg’® In current practice, there has hardly
been a dispute where a relevant treaty clause rieguine accordance of fair and equitable
treatment was not invoked.

The standard is an important element of protedtingstments as it "protects investors against
serious instances of arbitrary, discriminatory busive conduct by host StatésThe broad

6 R.DoLzeR and C.ScHREUER Principles of International Investment La®xford University Press, Oxford, New
York, 2008, p. 119. The Standard has been saiéve freplaced expropriation as the most importéenicard in
the protection of foreign investment.”

”See, e.g, R. BLZER, Fair and Equitable Treatment: A Key Standarchivektment Treatie§9 Int'l Law. 87 para.
1: “Indeed, in current litigation practice, hardigy lawsuit based on an international investmexattyris filed these
days without invocation of the relevant treaty sklwequiring fair and equitable treatment.”

8 Fair and Equitable TreatmentUNCTAD Series on Issues in International Investtm&greements Il, United Na-
tions, New York and Geneva, 2012, p. 3.
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range of the meaning of the words “fair and equéateatment” means that the scope of protec-
tion offered by the FET standard can only be deitrsgthon a case-by-case basidowever, it is

widely believed that the protection of legitimatgectations of investors is one of its key ele-
mentst® Further, the tribunal iCMS Gas Transmission Company v. The Argentine Repub
noted that “the Treaty standard of fair and equ&tdbeatment and its connection with the re-
quired stability and predictability of the business/ironment, founded on solemn legal and con

tractual commitments, is not different from theemmational law minimum standard and its evo-
lution under customary law*

It appears from case law that the protection ofitlvestor’s legitimate expectations will protect
the investor against “unfair changes”, while “itngll established that the host State is entitbed t
maintain a reasonable degree of regulatory flekybib respond to changing circumstances in
the public interest!? In EDF v. Romaniathe tribunal noted that legitimate expectationsnca

be solely the subjective expectations of the irrestit must rather be examined "as the expecta-
tions at the time the investment is made, as thay be deduced from all the circumstances of
the case, due regard being paid to the host Staie/er to regulate its economic life in the pub-

9 SeeMondev v USAwhere the tribunal pointed out that “[a] judgmeritwhat is fair and equitable cannot be
reached in the abstract; it must depend on the fa#fdhe particular case. It is part of the ess¢biiisiness of courts
and tribunals to make judgments such as théderidev International Ltd. v. United States of Am&rlCSID Case
No. ARB(AF)/99/2, 11 October 2012, para. 118. Samhjl, in Waste Management v Mexjdbe tribunal noted that
“the standard is to some extent a flexible one tvhiwust be adapted to the circumstances of each" dAkeste
Management, Inc. v. United Mexican States (“Nunigr ICSID Case No. ARB(AF)/00/3, para. 99.

10|n Electrabel v. Hungaryhe tribunal noted that »It is widely accepted the most important function of the fair
and equitable treatment standard is the protectidhe investor’'s reasonable and legitimate expiects«Electra-

bel S.A. v. Republic of Hunganpecision on Jurisdiction, Applicable Law and Lilal, ICSID Case No.
ARB/07/19, 30 November 2012, para. 7.75. See alSzER, Fair and Equitable Treatment: Today's Contours, p
17. This belief, however, is not universally shaedl has been criticized. For an alternative viee Separate
Opinion of Arbitrator Pedro Nikken iAWG Group Ltd. v. The Argentine RepuplidNCITRAL, 30 July 2010.

11 See CMS Gas Transmission Company v. The ArgengimabiRc,ICSID Case No. ARB/01/8,2 May 2005, para.
284. More on the specific applications of the FET stadd&garding transparency, stability and protectibrthe

investor's legitimate expectations iroXER, and £HREUER Principles of international investment laywp. 133-
140.

12 Electrabel v. Hungarypara. 7.77.
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lic interest.®® It added, citing the partial award $aluka v. Czech Repubtitat a "foreign inves-
tor protected by the Treaty may in any case prgpexpect that the [host state] implements its
policiesbona fideby conduct that is, as far as it affects the itaés investment, reasonably
justifiable by public policies and that such conddoes not violate the requirements of con-
sistency, transparency even-handedness and naimdisation.'

Stabilization clauses

Stabilization clauses are a popular means to ntitiee risk of changes. While, from the point

of view of the investor, they have the obvious adage of ensuring a high degree of stability of
the regulatory environment this stability may praver at least hinder states in enacting regula-
tory changes, including those in public interestug, one may assume that such a limitation of
the legislating power of the host state might hfawther reaching consequences on its ability to
regulate than the requirement of regulatory stighiinder the FET standard.

Different types of stabilization clauses exist kad,regards the subject matter, a distinction may
be made between freeze clauses and economic emunliltlauses. The level of protection of-
fered by the two types varies; the purpose of ezieeclause is to effectively exclude the invest-
ment project from any future changes in the legmtaof the host state that would affect the
investment. The economic equilibrium clauses, andther hand, offer a somewhat less rigid
protection by requiring the preservation of therepuic equilibrium between the investor and
the host state, rather than for the regulatoryrenment not to change at all. In the latter case, a
regulatory change falling under the scope of tlabiBzation clause will result in the obligation
of the host state to restore the economic equilibrbetween the parties, normally by paying a
certain sum to the investét This means that, while the host state will kespight to regulate,
effectively it will be discouraged to do so, pautarly when its resources are scarce. This may
mean that the effects of either type of stabil@atclauses will be similar: particularly govern-
ments of countries with limited resources will hdiie incentive to pursue regulatory changes

13 EDF (Services) Limited v. Romani€SID Case No. ARB/05/13, Award, 8 October 2009.
14 Saluka Investments BV v. Czech Republichoc UNCITRAL 1976, Partial Award, 17 March 20@&ra 307.

15 States and investors also often negotigderid clausesvhich share some of their characteristics witthidoeeze
clauses and the economic equilibrium clauses.
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that would give rise to their liability as they rhignot be able to afford to compensate the inves-
tor for complying with the new regulatioh$.

3. Proposed Field of Research

The introduction of the study will consist of a @i&td overview of the means of stabilization of
foreign investment projects including an introdantio the various types of risks with the par-
ticular emphasis on the risks of regulatory changés will be followed by an overview of the
means of stabilization of the regulatory environtnémcluding a thorough presentation of the
regulatory stability component of the FET standasdvell as the stabilization clauses. Various
types of stabilization clauses as well as theialeffects will be thoroughly presented.

A substantial part of the study will consist of gating the interaction between the stabilization
of international investment contracts and its immacthe ability of states to regulate in the field
of protection of human rights and the environmdtdrahe investment has been made. Based on
the assumption that such stabilization of the lagise framework may well cause a reluctance
of the host state to implement more stringent stedgl of environment protection and human
rights!’ the study will address the issue whether stabitinaclauses could be adequately re-
placed by relying on the stability and the legitienaxpectations elements of the FET standard.
This will be achieved by comparing the level of teation offered by each of the instruments
and determining, whether an adequate level of ptiote is offered to the investors by relying on
the FET standard.

Another aspect that will be dealt with is the pbkesiconflict between the State's obligation to-
wards the investor and its obligations under iragomal law towards other subjects of interna-
tional law. This may arise when a host state hagraed an obligation not to change certain leg-

16 SeeH. MANN, Stabilization in investment contracts: Rethinkihe tontext, reformulating the resulivestment
Treaty NewslInternational Institute for Sustainable Developtm®ctober 2011, pp. 6-8.

17 Stabilization clauses have been considered to Adebilling effect” to the state’s ability to ertastricter stand-
ards of human rights and environment protecti®eeA. SHEPPARDand A. GROCKETT,'Chapter 14: Are Stabiliza-
tion Clauses a Threat to Sustainable Development)-C. CORDONIER SEGGER M. W. GEHRING and A.P. NEw-
COMBE (eds.),Sustainable development in world investment Klwhen aan den Rijn, Frederick, MD: Kluwer Law
International, 2011, p. 334.
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islative framework but subsequently assumes varigpss of obligations under public interna-
tional law (e.g. when the State subsequently besquaety to a treaty or when a treaty that the
State has previously ratified enters into force).

4. Research question

The primary purpose of the study is to compareldliel of protection offered by the stabiliza-
tion clauses on one side and the regulatory styloitimponent of the FET standard on the other.
The research question will be whether stabilizatlauses are still necessary to entice investors
or whether an adequate level of protection of ratguy stability is offered by the FET standard
while at the same time not discouraging the hosteSb makégood faith” regulatory changes

in public interest relating to the investment.

The FET standard, namely its element of requirabily and the protection of investor's legit-
imate expectations, requires the host state torertbe stability of the regulatory environment.
In CMS Gas Transmission Company v Argentlmatribunal pointed out that “[there can be no
doubt [...] that a stable legal and business enviemins an essential element of fair and equita-
ble treatment® The tribunal inLG&E v. Argentinapointed out that the FET standard consists
“of the host State’s consistent and transparenawieh free of ambiguity that involves the obli-
gation to grant and maintain a stable and predet®&gal framework necessary to fulfil the jus-
tified expectations of the foreign investd?.These decisions suggest that the investor shauld b
entitled to expect a stable and predictable legahéwork under the State's obligation to comply
with the FET standard.

Another alternative on which an investor might biaselaim is an indirect or “creeping” expro-
priation of the investment. This will be the cadeew the legislation change by the host state was
“a measure tantamount to expropriation” or “measwuith a similar effect to expropriation”.
Such expropriation of the investment by the haatiesivould normally require a compensation to

18 CMS Gas Transmission Company v. The Argentine Repfib 11, para. 274.
19 LG&E v Argentine RepublidCSID Case No. ARB/02/1, Decision on Liability(&tober 2006, para. 131.
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be paid by the host stat&Similarly, the consequence of a breach of a stalibn clause would
be the liability of the host state to reimburse itneestor. The preliminary assumption is there-
fore that stabilization clauses do not offer addidéil protection against regulatory changes that
would amount to indirect expropriation of the intraent.

The study will compare these situations with tha$ere the changes of legislation were made
by the host state in a non-arbitrary and non-disickatory manner (in good faith) — especially
legitimate changes that follow new technological ancial standards of protection of the envi-
ronment or human rights. Based on an assumptidnstigh changes should not be subject to
restrictions by stabilization, the study will théatus on the question whether adequate protec-
tion to the investment is offered by the FET stadda

Furthermore, the study will examine whether stahtlon clauses are the appropriate means of
protection of the investment even when they redately to the fiscal stabilization of the project,
ensuring its economic viability. In most developamintries, changes in the legislative frame-
work of the state, which are done in a fair anditatple manner (and as such would not consti-
tute a violation of the FET standard), would noidgnahean a business risk assumed by the in-
vestor?! In Too v. Greater Modesto Insurance Associaties tribunal noted that “[a] State is not
responsible for loss of property or for other ecqarmdisadvantage resulting from bona fide
general taxation or any other action that is comignacscepted as within the police power of
States, provided it is not discriminatory and i¢ designed to cause the alien to abandon the
property to the State or to sell it at a distrassep..”??

20 Compensation under the Hull formula should be figpg adequate and effective”. Seeg, F.G. DAWSON and
B. H. WESTON "Prompt, Adequate and Effective": A Universal r&tard of Compensatior0 Fordham L. Rev.
727,1962, available atittp://ir.lawnet.fordham.edu/flr/vol30/iss4/4

2! Stabilization clauses in investment contracts Heeen described as unconstitutional in most deeel@ountries.
SeeH. MANN, ‘Stabilization in investment contracts: Rethinkitige context, reformulating the resulliyvestment
Treaty News, International Institute for Sustair@blevelopment)ctober 2011, p. 6.

22 Emmanuel Too v. Greater Modesto Insurance Assacitel the United States of Ameri@® December 1989,
Iran-US CTR, vol 23, 1989-Il, p.378.
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5. Proposed Methods of Research

The study will examine the various types of meastabilization and their effects on the host
state's right to regulate issues in public intenesparticular the protection of human rights and
the environment. It will make a thorough overviefitle two kinds of the overlapping obliga-
tions of the host states. This will be achievedilst laying out the state’s right to regulate as a
part of the principle of sovereignty. Thereaftededailed overview of the means of stabilization
will be made by describing the different types dneir individual properties and purposes, in-
cluding the state obligation to accord fair anditdple treatment to the investor and an overview
of stabilization clauses. This will be followed by analysis of state obligations under interna-
tional law in protecting the human rights and theienment.

The core of the dissertation will consist of a camgon of the level of protection awarded by a
particular means of stabilization and its intemctvith the protection of the environment and
human rights. To achieve this, a study of authesitas well as case law of various courts and
tribunals dealing with investor-state, state-tdestand commercial disputes will be made. This
analysis will focus on cases relating to investnpotection; however, it will include cases from
other areas that have considered relevant issiasgeto human rights and environmental con-
cerns or the issue of stabilizatibhFurthermore, the research will focus on relevaowisions
contained in certain international treaties suchAascle I1I(3) of the ASEAN Investment
Agreement, Article 1114 of the NAFTA Agreement, tPidir Article 10 of the Energy Charter
Treaty, Chapter XX of the EU-Canada ComprehensisenBmic and Trade Agreement (CE-
TA), the upcoming text of the Transatlantic Trade énvestment Partnership (TTIP) as well as
the OECD Multilateral Agreement on Investmé&hfdditionally, the study will consider models
of various bilateral investment treaties by cersstites. Finally, the study will examine various
model direct investment agreements proposed bgrdifit sector organisations. Although these
model agreements do not have by themselves adegading, they provide an important insight

23 E.g. Kuwait v. The American Independent Oil Company (A®IL), Texaco Overseas Petroleum Company v.
The Government of the Libyan Arab Republic, AGIRAS.v. People's Republic of the Con@GSID Case No.
ARB/77/1),CMS Gas Transmission Company v. Argentine Rep(ii8ID Case No. ARB/01/8)ylethanex Corp.

v. United States of America

24 Not all of the listed treaties have entered imi@é.
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into the investment practice as most of the actuahcluded agreements between investors and
states are at the time not publicly accessible.rbsearch of legal sources will also take into
consideration the relevant national laws of thet Istestes and states of the investor, which may
provide for jurisdiction over the investor’s acteoabroad under the nationality principle.

Finally, 1 will perform interviews with practitions in the field of international investment law
and investor-state arbitration to obtain an undedihg as to the extent to which stabilization
clauses are still included into individual contgeadtwill attempt to acquire information by con-
tacting international organisations and NGOs degaliith the subject of sustainable develop-
ment in international investment as well as padyrsels and arbitrators directly.

6. State of Research, Research Materials and Data

A fierce public debate is currently taking placartgularly in the context of the negotiations of
the TTIP, which calls into question the necessitthe ISDS and criticizes its effects on the host
state's right to regulate. As to the effects of ti@ans of stabilization, the scholarly debate fo-
cuses mainly on the question whether they affeetrigiht of the host state to regulate issues in
public interest and, if so, the ways in which tlisdone. A very useful research project in the
field has been drafted by Andrea Shemberg for taadate of the United Nations Special Rep-
resentative on Business and Human Rights, Profelsgor Ruggie, in which the author exam-
ined 76 investment contracts obtained from law girand 12 modern contract mod&lStabili-
zation clauses were found primarily in contracterehthe host state was a developing country
with 36.40 per cent of contracts containing fulllslization clauses involving host states from
Sub-Saharan Afric® In comparing the usage of stabilization clausdsvéen different indus-
tries in the study found that 83 per cent of fudleize clauses came from contracts in the extrac-
tive sectof’ Although comprehensive in its content, the docungerentionally) does not ad-
dress the issue whether stabilization clausesrateed still necessary to achieve an adequate

25 A. SHEMBERG, Stabilization clauses and human rights research project conducted for IFC and the United
Nations Special Representative of the Secretarye@ron Business and Human Righhtsternational Finance
Corporation, Washington, D.C., 2009.

% |bid., p. 21.
27 |bid., p. 17.
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level of investment protection. The subject has &lsen dealt with in a number of articles, how-
ever, the author is not aware of a comprehensivdysaddressing the question of necessity and
researching possible alternatives to the stabidimatlauses.

Inherently, a substantial obstacle to researclhenfield of international investment law field is
posed by the fact that most investment contractsedisas many cases are confidentfalhere-
fore, the data and information for research willkcbélected primarily by reviewing existing liter-
ature and by conducting a review of available manbeitract$’, bilateral and multilateral in-
vestment treaties along with performing interviemth practitioners and other researches of the
subject, particularly to obtain state specific datathe existing level of stabilization of invest-
ment contracts. Priority will be given to availalestment contracts in force as they best re-
flect the practice in negotiating internationaléstment contract®.

Another significant problem with the research i#f gte lack of transparency in many ISDS pro-
ceedings. However, some decisions regarding mygsexpfield of research have been published
and substantial activities are taking place to anband promote transparency of international
investment dispute resolutidh.

28 |t has been suggested, that “without public sogutif foreign investment contracts, it is impossifor citizens to
judge whether or not their elected governmentsaatig in their best interests and effectively ping or meeting
public policy goals” as well as to hold “their gowenents to account for consequences of foreigredinyestment.
SeeD. AYINE, H. BLANCO, L. COTULA, M. DJIRE, N.A. KOTEY, B. REYES, H. WARD, M. Y USUF, ‘Lifting the Lid on
Foreign Investment Contracts: The Real Deal fort&nable DevelopmentSustainable Markets, Briefing Paper,
International Institute for Environment and Devetegnt 1, September (2005 ee alsahe very useful website of
the Extractive Industries Transparency InitiatizT(), available athttp://eiti.org

2 E.g. the Model Mining Development Agreement Proje€MMDA) Initiative, available at:
http://www.mmdaproject.org/

30 Some investors have made their investment costeagilable to the publig.g.The Production Sharing, Inter-
governmental and Host Government Agreements retat&P operations in the Caspian region, availahle
http://www.bp.com/sectiongenericarticle.do?catetir9029334&contentld=7053632ast accessed: 1 October
2012). Furthermore, some investment contracts haee made accessible to the public by the hogisstat

31 The United Nations Commission for Internationadde Law (UNCITRAL) has recently adopted the UNCITIRA
Rules on Transparency in Treaty-based Investoe3tatitration which, however, apply only to procews under
investment treaties concluded on or after 1 A@il2 unless either the parties to the dispute tingdreaty (state of
the claimant and respondent state) have agredetioapplication (see Article 1(2) of the Transpase Rules). On
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However, even with transparency in internationakstment arbitration gaining popularity, it is
still difficult to establish current contract praoet — the majority of the contracts were namely
concluded years or even decades before the digpses, thus creating a time-lag for ressearch-
ing the current practice and the extent to whialbiization provisions are included into the con-
tracts today.

In researching the issue, | will make use of onlilagabases such as the very useful project im-
plemented by the United Nations Conference on Taatte Development (UNCTAD), the In-
vestment Policy Hub ad well as other databases asicthe Investor-State Law Guide, Invest-
ment Claims, Kluwer Arbitration, Investment Treaybitration, Transnational Dispute Man-
agement, International Investment Arbitration + IRuBolicy and the IAReportét.

7. Proposed Dissertation Outline

Due to new findings in the course of the projeug structure of the dissertation will most likely
require subsequent amendments. However, at thialistage, | propose the following prelimi-
nary dissertation outline:

1 INTRODUCTORY DEFINITIONS

1.1 Right of states to regulate
1.1.1 Right to regulate as a component of the jpia®f sovereignty
1.1.2 Regulating issues in public interest

1.2 Regulatory Stability requirement under the Fairand Equitable Treatment Standard
1.2.1 The Fair and Equitable Treatment Standard
1.2.2 The Minimum Standard of Treatment under ma&onal law
1.2.3 Legitimate expectations and regulatory stsbil

10 December 2014, the United Nations General Askeatnpted the United Nations Convention on Transipay
in Treaty-based Investor-State Arbitration, whiastyet to enter into force. It will apply transparg provisions
also to disputes filed under investment treatiexchaled before 1 April 2014.

32 Available at, respectively: http://investmentpolicyhub.unctad.grghttp://www.investorstatelawguide.com

http://investmentclaims.com http://www.italaw.com http://www.transnational-dispute-management.com

http://www.iiapp.organdhttp://www.iareporter.com
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1.3 Risks in international investment and their albcation

1.4 Stabilization clauses
1.4.1 Stabilization clauses as means of manageofdime investor's risks
1.4.2 Types of stabilization clauses
1.4.2.1 Freeze clauses
1.4.2.2 Economic equilibrium clauses
1.4.2.3 Hybrid clauses
1.4.3 Where are stabilization clauses included
1.4.3.1 Stabilization clauses in contracts
1.4.3.2 National foreign investment law
1.4.4 Legal aspects of stabilization clauses
1.4.4.1 Freezing clauses and the constitutionahador the separation of powers
1.4.4.2 Stabilization clauses and the umbrellasdau
1.4.5 Legal effect — consequences of a breach
1.4.5.1 Damages for the breach of stabilizationsda

1.5 State obligations regarding human rights and té protection of the environment

2. COMPARING THE LEVEL OF PROTECTION OFFERED BY THE FET STANDARD AND STABILI-
ZATION CLAUSES

2.1 Regulatory stability and legitimate expectatios as a component of the FET standard — a case ansily

2.2 Stabilization clauses — a case analysis

3. RESEARCH QUESTION: ARE STABILIZATION CLAUSES STI LL NECESSARY? A STUDY OF
POSSIBLE ALTERNATIVES TO STABILIZATION CLAUSES STIL L ENSURING ADEQUATE PRO-
TECTION OF THE INVESTMENT

3.1 The Standard of Fair and Equitable Treatment (FET) — Regulatory Stability and Protection of the In
vestor's Legitimate Expectations

3.2 Protection from Unlawful Expropriation

3.3 Other Standards of Investment Protection

4. CONCLUSION
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4.1 Analysis of Research Findings — Research Questi
4.2 Other Findings of the Research Project

4.3 Proposed solutions
4.3.1 Claims under the FET Standard

4.3.2 Increasing transparency of international stweent arbitrations (ICSID, UNCITRAL Transparencylés,

ICSID Transparency)

4.4 Closing remarks
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